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1) ER.Huber, Rechtsstaaat und Sozialstaat in der modernen Industriegesellschaft,
in; EForsthoff(Hrsg.), Rechtstaatlichkeit und Sozialstaatlichkeit, 1956., $.591.
2) Vgl. A.Gehlen, Soziologische Voraussetzungen in gegenwartigen Staat, in:

EForsthoff(Hrsg.), aa0., S 328



4 &k (B 138)

g Az AAA

olEZ A3 Y REd I eH A 24 dE 224 A4
HEE zdsHon, TAN F719] F974 A9 dH9E ojdEHL
2 e Aoz ofe] AZHUG. F Asle 7} oA
EAse A9 A3 E 246 93t YEE 244 ADela, I7h=
AR Ak olste] B2 AEE 993 AAY 2Hoz2A I
T AW 9 Alsle] BEAS HIFA e HY ddMT o &Y
9 9o g JtAE A EFsT 23y 7HEHS JdUeERY &
4T FAAE @A A S 859 WY Afo AHE H3
A Hol AWl =72 RE HY fElH 7k A8 13 1
ZetE o] zkon, A8 EEe AR FA4L S59 A #2l
e} S7kek ALSE ol9 Al EARA EHA Y] 722 oldstA
o] ARIALS S TALE AL 9 SjAIE THEEAIA, ARSTHY EHE 9
BHEA =AU

Ty AR e 37he] AMFA 7SS FRE St AR Heol
g ol HES BFor A8A - TS BAR dvhe A T
A3 Qe S7HLE AT & flen, B8 IUhe ARBle EEAHoE Y
d3 EAgn & 5 gk A 371 dEs 25E 238k, o
A dANTE AL 74 A deda FANE 783
= 22 F7Ie AEY ddF ojsfdl 7xdh= Aol & & Utk

lo

3) Z Y Ee IVt AlSlY TEE AAZR ZXE FAARED HAZHH 1A
28 dE8AA A2 989 71EEE ALY AREFE A3 HXF7HE
TARE = A1374 ggoz B YuHC.Schmitt, Verfassungslehre, 1928, §
12); F7ket Abgle 2 o] Q(JAARH AEA), BH(FTAH AL, W&(HA e}
20, FRFAARTY A&A), AIAGHA - AT A A, AT Y8 AL
3o A AelE Holil ke FHolA AT I8 544 4E UH
#A o Irhe ARAEE RRAIEE dtte FoA AEGlE IUhe
EAT F o o) AHAA eEv5G A I/ AFY FA4A &
F7Hde] ekslel ogh AbEAd o) Fste] EAIZY =99 F4lo] Hi Qlth
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der Bundesrepublik Deutschland, Bd.I, 1987, §28 Rn.4ff; R.Herzog, in:
Maunz-Diirig-Herzog-Scholz(Hrsg.), Grundgesetz Kommentar, Art 20 II, Rn.
54.

5) Vgl.. HF.Zacher, in: JIsensee/P Kichhof(Hrsg.), a.a.0., Rn.25, 26.
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6) Vgl. HP.Ipsen, Uber das Grundgesetz, in: E.Forsthoff(hrsg.), a.a.0., S.21ff.

7) EForsthoff, Verfassungsprobleme des Sozialstaats, in: E.Forstoff(Hrsg.),
Rechtsstaatlichkeit und Sozialstaatlichkeit, 1968, S.27ff.; E.Forsthoff, Begriff
und Wesen des sozialen Rechtsstaates, in: E.Forstoff(Hrsg.), a.a.0., S.75-82.
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T4 (U.Scheuner, Staatszielbestimmungen, in: Festschrift fiir E.Forsthoff,
1972, SS. 335-336.), B3l A A A (A.v.Hueck, Der Sozialstaatsgedenke in der
Rechtsprechung des Bundesarbeitsgerichts, in: E.Forstoff(Ifrsg.), a.a.0., SS411-
430.), EA) dE A 9 YA (K Hesse, Grundziige des verfassungsrechts
der Bundesrepublik Deutschland, 1980, S$.84.), ™=7}7-47+34(0.Bachof,
Begriff und Wesen des sozialen Rechtsstaates. Der soziale Rechtsstaat in
verwaltungsrechtlicher Sicht, in: E.Forsthoff(Hrsg.), a.a.0., $.39, S41.), A/
23784 (H.Gerber, Die Sozialstaatsklausel des Grundgesetzes, in; E.Forsthoff
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14) Vgl. K.Stern, Das Staatsrecht der Bundesrepublik Deutschland, Bd.II- I
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15) Vgl. K.Stern, a.a.0., S.8171.
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17) J.Locke, Two Treatises of Government, a critical edition by P. Laslett, 2nd.,
Cambridge Univ. Pr., 1980, Chap. 6, Sec.27,.31.Chap. 6, Sec.27,.31.
18) FAIZ, &9 =&, 219%.
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20) Vgl. KHesse, a.a.0., SS.180-181.; ER.Huber, Wirtschaftsverwaltungsrecht,
Bd.2, 2.Aufl. 1954, S.10.

21) Vgl. U.Scheuner, "Aussprache und SchluBworte”, VVDStRL Bd.30(1972),
S.143.; P.Héberle, "Grundrechte im Leistungsstaat”, VVDStRL Bd.30(1972),
S55.133-134.
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<Abstract>

A Study on the Freedom of Social State

Ryu, Si Jo

This paper aims to verify the character of the existence right of
the right of freedom and the character of the antimonopoly right of
the social rights in social state. For this purpose, we have to
understand the political social character of monopoly and antimonopoly
in each historical stages and the nature of freedom. The antimonopoly
that has a character of protesting or shaping conception for civil
society also has became constitutionally very important ideology
since modern society. We can prove the fact that the antimonopoly
work as a symbol of liberalism and individualism, the nature of
freedom is an antimonopolistic character. After civil revolution, the
ideological character of the antimonopoly has became a fundamental
principle of constitution according as modern civil constitution has
received the ideology of antimonopoly. But the right of freedom in
modern society fell into a very selfish right to control other’s freedom
and lost it’s historical antimonopolistic character. From this fact, we
can find a contradictional double character of the right of freedom
and a character of existence right from the right of freedom. The
existence right is an another side of the right of freedom to guarantee
the freedom and equality of human being against the monopoly and
concentration of all political social economical power. The right of

freedom came into close connection with other existing social
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fundamental rights. We couldn’t find any contradiction between the
right of freedom and the social right. Therefore the antimonopolistic
thought in fundamental rights is very important to analyze the
structure and function of the right of freedom, to comprehend and
interpretate modern constitution. Namely, the right of freedom has an
antimonopolistic character and a character of existence right, expecially
today the right of existence has the character of antimonopolistic
right. The right of freedom in the social state has the character of

existence right that is very important to realize social freedom.



