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AH2HGA 2L A2 lew = Aol

SHIFTACA #AA Fx2ke} Z7} 3F 2432 = (Investor-State
Dispute Mechanism: ISD)= $-8] 37} SAIthF o2 33811 =
FTAS] Bd7ol2g2 7] & 7heio] o FALANAAEE F
2R BRARE & o FAYY IADSEY v elA 7FsET
Ak AT FHFTAS] ISD M=ol sl 7z gl AL ofch
F7HEAIS HAR] 28-S EE fE7t vk Hide] BLes Er
SHFTAS 228 =947 s hds W glok 53] 5544t
(Investor)7} HEE o]f2 FAFAT A58 A4 F & ISD
o} 89 FI49 A 55 B3 7o) BRI

FTA F38ASL “v=e] YEsls +83 v HEse A
Al = Je FL 7S FAST AT, BEAEL ‘TS
A 7t 3, B4 27t P a g5k 5 3 =] AAth
SHFTA HEEEL =9 HES} FAGFANN A4S Z2=7),
B9 A& thide] E ARge] $El9] HES A5 slevlEe A
T =39 tiido] Ha gtk

1) 31| FTA= ISD(Investor-State Dispute) A|=& ¥3 8HA|9} HE2A 7= =9
Zhk o) 7ol A Qi) A9E, A8, olAN(EAEEAD) 52 ISD7F o]
Y T AHE Hd) FEE 5 UEE dof e Yotk HYE, “g)
FTA¢} #8t 2 71A] o)724"; A58l “SFTA EATE d3A Jeid 2
7HA] Aol #E A7, FA AP ST, ASH A23(2006.12); oA, “ISD &
Q) ARl the 237, TASFAY AT, 138 A2E5(2006); ANL(ZAAX
ZAAEAD, AEF(12FAD), $NE(EAHE HEADE ISDAE A7 HAE
9} AAEe] A3 viZoA fElg it FAL §E 87 o =QASE F
FAsla Aok A Y, “GRFTA Fx1288 gh=2o o=l Bx 72 BAA", T
21471 AX3E R, A6 A3S5(2006.12); =4, “He) AAs} SHFTA-Z
oFo] g e FWFTA” |, AW 3F FAgEAuLH2007.7.28); $71%, "3
UFTARESE (T FAEEAL 2007). 99 B R85 A¥HEE gAdes
ZAHIRE L ZA A9} AL LS FA8) ISDE ZEFH o2 AL T, AR
2 712 ExR; g3 AR HIAISL [SDARY ogLRrie Az vius B
sk ik
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aFke] FARY ARES AR FALPR ] BYo] BEEA
v FAER et g IS viEe Zex 2k ok 53] o9
3k B30 9] (manifest injustice)?] 7% BlE &S A% Jth2 FUY
GBAANE 14eA EA7F AR A 1 ARE BERE 7 Ue 718
7t Ao FAFAA RS B9 5EE FE AL Gl 24 =
7t AT S7FEE FASA e A e B 7o)
gasithe Alzto] A5EE 41 Aok

53] 3 7ot #ds 8] Hee vs AT Az
89 /MA@ A JAH ARG B T8 Y T U=
23 glon HE FUF ¥l olX| SRS 8-fAlolE
I 2 WS o] Bl Ukl Bofdt = QIrhd AR o} ¢S &
A IS AdZ HAATE T3 ZHEA £ ek dFH e
2 78 B 29 SATREHEE T 2L 58S Ay
UE T FAYE AlGelA E o SAEH SWHE EA7F kL E
F Jok Il 2 o] AX|3l=rt sk Al IR E40
2 FAP Y] EAE ofth 3EAITE A A TR A6l Zofo], =
WEAAAlE o] ZE88 S FEARAE ARG A i
oo ZpEE kS 4 Utk o] tjiol] 189 Juiy FEEAE o
23] FAZ ol = Aotk AT Held A7 FAA =7 T

2) Andrea K Bjorklund, “Reconciling State Sovereignty and Investor Protection in
Denial of Justice Claims” , Virginia Journal of International Law, vol. 45, 2005,
p.873.

3) “o FPEA AF B glole I AL T8-S 98] $-8-(taking) B3HA]
¢ =tHnor shall private property be taken for public use, without just
compensation)” I 4. o] AYFAHL FE&FEd A3 Al F71 2L A
olUsh= A¢, 1 AIE HAFHOE Pt 5 Qlvke AL P AL ¢ &
At

4) F8E, "EXA-Z7IAEAY] FHATAG B3 A7 (A FFHAITY,
2007), 5%&.
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B EA = B3 A BAEE s X3 Ho] ok WAzt
B BE BF AT olsf FFHE A oF & A eSS
He SR =AY AF AdaFAA B3E BRke] SEE

AlEE EAlolty. FUFTAE 8 =3 HIES S8 i3 &89
< 7HE B AZE o] Az HEA4R B 2 S =Y bE
WA EAEL 28 YA B A SE Tl sz 2
B3zt g

IO. ISD FAREEYH 2= 24

SASTALAE 283 A7|He B4 72 2o dRsHes 242
o g Fel2 e ok FARES AFRrEAY, A, 7E
A T4, MElaY SHE A 571 AEHA FABALZ AFH A
E 571 9E W] 45 Al tisl ol E A7k FAE sk
ATES gro 2 FAAE O] FAFAS -] AR A tial o] E Al
718 7Fs/dol wi-%- =017 Atdell A3 FARE | A AT F
W AoE FARAST AR FGE A% a8 AXNGARS, 5

5) HFH< ISDECE] 2123 BEgido g Ay 9 I 9 A AFA] AR
HEH A3 AE, 498 veE 3 F5A Y tig ‘Y3PErA T E vk
3, AREA dido g s FF 7 R I 9, o18E S8 A%
B2 AR 5 fEEAe) 17 A0tE FAE U3 Haaysads A% A
L2 AXska 20089 dEE e ARYFIE ol A FE AR, &9 A=
FEAA ] Aldd gt A7 HSAAE epEgci B Qlok PR, AR}
-Z7HEA G $HIFTA 820 3 {7 o3wiel, HEx5(200742), 1%

6) David A. Gantz, “Global Trade Issues in the New Millennium: Potential Conflicts
Between Investor Rights and Environment Regulation under NAFTA's Chapter
", CEO WASH. International Law REV. vol.33, 2001, pp.65l, 659.

7) Elena V. Helmer, “International Commercial Arbitration”: Americanized, ‘Civilized
or Harmonized', OHIO ST.J. ON DISP. REV., vol.19, 2003, pp.35, 38.
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Aol vrshs AETe-Sa FAEN afS EEE TR AR A
F U HE AVEE FAFA FAAASS AP EA AN Tl
ARH7IE Pt ol5 AL dshs AR IAFTATE HAPA|
e FAA B3V} ofd FRiolA BH g2 of#o] A71H L 3
o}, o]d FE 250003709 B BE oA EARA A 97 T2
AL FARATE AR FAE ANE F D FARCRIN FEA)
T Qtky

oJFE FHeIN A FAANRRI WA SARAAA AR A

o] YehaL e W O tidlo] Ao g Aol ISD= 9wd A

Az} SARA I FAAISE =7} 7he] AREAEA A Blol £4

AL =7 A ol FARAS Wadd 5 AANME TAWEL

Z e F e TF ISDY #AE T71e B BE SRR EA

2 Frjgx ok o] W] ISDAIEE FTANN Fx1e] W7} Sujs)
55 WA He 992 AT e Aot

1 aad|Fe| Eednt 2t BEEREL dakdol Z

0l ISD &F)

SAE SGAAN00]7] HEd Fo] R HHAAY dBgo] doE
735 o1AS vERS 7187} Qo ARIZEY] SAl = AESSHAl £4
< 2T 5 o= Aol DA FAY FHor AHEn a9
Z7HAE Ao o g s ISDoXE T8 78S A&

A A= viRe] 247 Aok vl= WiollA] 023 nigte] wopRA

8) Justin Bytne, “NAFTA Dispute Resolution: Implementing True Rule-Based
Diplomacy Through Direct Access”, Taxation International Law of Justice,
vol.35, 2000, pp.415, 434.

9) oleE, JAEE, 4%

10) FFTA A11.26Z
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2 A717 B AL Loewen AFA# Methanex AFAS E 4+ Utk o
#Adol Ad" HHEE LauderAbdd SGSAHA, S.D. Mayerst
Pope&TalbotAto] A|A|HT}

7} Loewen Az412)

o] AL Ayt ZALE R g vAAIE FHANX Y Aol
Al g FHAL gRlet #HAS o|fE AVIE FARCIth v
Jerry O'Kaffeg} 19] ob5, 283l o]&0] &% IRE(ES &A
O'KaffeZ %7))o] F&2= FHrt HUR] Loewen Group Inc.(TLGI)
9} TLGI®] v|= Z3AR1 Loewen Group International Inc.(LGID)
(TLGIS} LGIE 533l Loeweno & F-ETHE HFNE vjAA)g] HLo)
AFARES o] F2 A 4g Zl A AlFRT) 3313 K Loewen)< HH|A|
oA Fe| A2} FHEFAAMHAE AT AT, LAt
(O’Kaffe)= PIAAIFAGol|A] FL7E MHIZE AFs= KTk o
a9} Farajelof] e Fojate} w18 ol B PALE wdke=(L At
28] 7hlo] A F 02 50009 Geirt HA] Fe) Aokt FEE £A4o)
A AES AVIEch 91 & HEAR] Willy Garye Tegh Al 9
B ARES B34 ARdolEta FART Garys HEIAA A widd
EoA 79T HEE 7H F U v RAE A FAAFAA, B
AFE o)& AAEalA BAISHRA Fdth AR, FJALY] FF ] B R
e vAAY FARI ¥ Fjas Avtt SR Fo|thld) &4,

11) A2, “BAA 7712 ARFTA A 9] 44 WAUSS] A99 1A P37, =
A 83 =%, A52d A1E(2007.6), 188%.

12) Loewen Group Inc & Raymond L. Loewen v. United States of America, ICSID
Case No. ARB(AF)/98/3, Final Award, June 26, 2003, p.42,

13) O'Kaffe®] AgA= A3 MAHA Fol g HF] 713 fF2]<1 i
Loewen< 2}5¢10]11, Loewen©] O'KaffeZ Q14=3tc AFdllv QEAFo] ol
14 ETE R AFINWA, o] AL v A} v HRoIYR Y&
9] gAolgl 9=zt Afolgle RS FZAA AT Ihid
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I-e) o] FolA E3E A= AL 600“} %’rﬂi °]_1_, 7400+ %‘rﬁi“
AR F g AR, 49 Eels AEF adelddt e F4

I got 14 w29 AYS 7Y AT BFSFol AR ==l
T s4% A JAS AQse FHoE a4t ol fEHE s W)

Fashs A7t 14eAe] AYEHE S FANNT] HiMe B
T2 FEok ok AN HAE O A 149 wi o] 1.250]0]
I, AB AT ow A 4 ok LoewenAtd 9] 143 €S HA
Hi ¥lE<l IZOHH“E“ L3 EFES 6925005 2@z AR
Loewene EZ59] A4E 1925009 282 dsgdsle H7E Jo
v 14HE S AR AR 14 ATelxe] sjie} AFzge]
ol o] FAAIF] GER AL TLGIY F7h= 309 8ol 159 2

2 Al 3= T Loewene ZH3FH A3l whxdh °] o} Loewen-<
Aol A AH 3FF Aol 1975007 BHE vt 12 A1 Z3 SRlE
sta FAE E71Rh Faljel| oz Abddo] sidd & TLGISH TLGIY
AR2191 Raymond Loewen NAFTA 111629l 7]3)] A5 2143
Loewen?] A@x}o]#} 321 Raymond Loewen= 2}7] AH419} 31]3]
& ol E & A4H TLGIE diilske F39 Aoz A4S 3R

1:1

_n

vﬂH A} 111629 718 TLGIS A= ZAA L9 QAL 2235}
A F3ha BEAC] YIhe A, 14499 wad sl AFEgdA o

14) o] &follA ARAE olZe7H vlmola 1289 v F 890l ol 7HAl
u5ele] 17 wiEdl o] ol Bdd} He Bixol T2 FFE vHE A=
AZtE). Ihid. para3.
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FA @1 gelol o) FARTE olFE A1

SRR o] FAWFL B2 RS BT o] AN EAZE E A
< 1A AWM 93 S HEALY] FAET FAE FHo
HAstA TASHA 13 207 dHBAe HAS A AT BF
Tt i iR 2A4S sHaT Htel fleF 3 A ot
o] ApAL FTAY AUt Me =3 o] FA Foll vlmeE HAR
18 Hde] Bddl tiE HIFA7EA vpAHokshel 2% XReE
219 Ao gld= Ao s F2580. IHAL] 9439 s 741
28] &g, F5o] AR HZHN R FAolge AFS T
oh20) T2y BAA S AR @S FANRRIL APRS] 3AE F
Ao dgem & F Jre AL B =3 E9 dozin

Lt Methanex A
o] Ale FHRSE S ZX7} v e dide] E 4 Uoks AolA
BB SEA 9 whs Bejd ozl Abojth ARA Jla e Ayt 2
£ F1 e vEES AAkske 71990 Wik 27 Aej2ujolsrt wet
391 MTBE(methyl! tertiary-butyl ether)S 3)g-foll H7lsle AS
A8 ZXE FHeA 2718 FATE WEe-& MTBES ©=tt Al

15) A, “FRAR-27T FAE o]8317] 93 AxE 270 B3 A7, =AY
ah3l=F, A2d wllZ(20076), 133%.

16) Ibid. paras. 42, 65-70.

17) Ibid,, para. 215.

18) Ibid,, paras. 225-230.

19) Ibid., para. 19.

20) MEY, “FAA-Z7E FAE o18-3817] A% FAAE a0 #3 A7, 149-151%:

21) "FARE AR d9e FAY tido] olEka k. Memorial of United
States of America on matters of Competence and Jurisdiction, 15 Feb, 2000,
pp.27-49; 2AAASY] FABA L] EAA deire A2Y, “FAA-=7F FA
& o] &37] S1%t AAA a4 B3 A7 FR F715, “vFEBE] B4
A 7 agA 0] A o, = A19H(2006.7.26), pp.1-2.
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$5u, MTBES] 4717} X5 viepl2t Aakshs vigkge] gl
7t 27 Bk Aol 2 otk

o] NS BT 2AE BT} 7o) 27} MTBE] % 249
AehE 7] A% Hade) 227} ohlold ‘FAH HLHEAEE 9
WHITE A, BelEUolre) ZAE Aeheg AkEHE 1RYIT 2
3 Rolmz YHgs e ARyt A, BFelre] zA=
NAFTA SRz3e] BEshe A4S 445 ooz 44
golate R Folth

FAANBEE B EURre] 229} BT TR Aolo] B4
o] e¥elrin] o] gtk BADL U v=o] Sauch s vl
)5l YR TAPH) ASAZAL RolT AAAe) oIn7}
=5 Fo] WAB AAoR A7 vge] ) ekgiek 1 A o
£ EARA g 71X heS Be AL TR0 ERA %A
ABL Bl oldF 23 3 it AaMAUZE DEES
a7k ol

. Lauder AFZ4(2003)25)

o] A st Akl g FAVE U 25EF F RolA FA
ol X3Ys 7} FAFFRI)T ZH BFE 3 Allolnh FUZ ARk o
3 F RoX FAVE APE olf= PIFFAAR] Lauder’t WIEH=H
A& AYs] ol ol A=o| FA3N, Laudert vI=7 A=k T4
Aol ZAF FAE AFID, IBH= HelL A= vgaE 7k T
AR TAN FAE AHY7] WRolch F Aldol HEE 4 AAUA

22) Methanex Corporation v. United States of America, Final Award (Aug. 3, 2005),
Part. II, Chapter D, paras 2-6.

23) op.cit., paras.129-147.

24) 19 US.C. 38022(b)B)(G)(iv).

25) 7Y, "ERA-2Z7H A LEA (N SAHEAL 2006), 27-HZ.
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o A2 R7E Ee] wids] AV F XA FaF

v]=<l Lauder’} M@#= H<IQl Central European Development
Corporation (CEDC, F-frgvto])S AHsla, ol& B3l A= W%
AR (=RITV)Ol 210 e A HEsirHaS S AZEA
HEVS} FFoF i -f-’:%‘?z AZol ek a7 =}lolA AF
WSS T2 RO 2Es =7 A= 1’-”“‘-‘?’] A3)= A= A JJrEL‘]
AA BE7HES F, JJJrEL‘]Q‘r ERAEHEEARADE
3 HE=S TINEE Aok HE=Y %%1_ o FETh Lv—-:ixi‘:}. a
U] Lauders} CEDC7}F AAZ HE=-& 23k 2ol digh vl 0]
EolA, A= 3)= Lauders} CEDCOlA EElsles W44 /AP
MAE HE wet A2 L3 ZJAEMA | T} < o+
ZZ Lauders} CEDCeAl B2J3tA WAS=S At} 122 A= AA
HEH(EFvE Ag=2)= o) —E—-r] 19} AZHEAHAIE o8
3 A717F AMee M2 7190] BEaS SIS -

olol| Lauder= =9} v]= 7] —rﬂﬁ’g o e} ddX FAHE A

A3, A3 FHE JL UET=RAL A= A= 7o) BAY
Aol Wzt 25FF0lAM FAE ]5§§H‘3} FAA EA7F B AL O
WES7HEE WA & A, @ BFAE 93k 34 CNTS
of FApe} il F2E ‘%‘373’\]5’1"5 Aol X ARG R} 52 A3]
7} A 2], @ A= BAFEVZ} WS ARGk A HEH
A7} AF =4 otk

dAFAL 25EF FA BF HE7HE F= A Y=
< 2PEE 21 WS- figtolgta RAFT2D Ty 1 29 A

F

rsh

26) FI=A eetmR ol A F2E Fo| Yol FriHHA el B3 A,
=o] F o2 mxziti Fol o] FAIEI A§io]9)s sol=t] Hitol
Ha ue Hige] ol S AN, 27-35% X

27) Lauder v. Czech Republic, Final Award, (http://www.cetv—net.conm/iFiles/1439-
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ol eire F 74e] SAZE Futhe] BEE Aok HDFA M= 1 9
o] ofgpel s A=FF-9] A7t FAFPE AR YT 3
th28) wiol] 25 FF FACAME AZAR= AjF ol B tf-
g A oS o5& gt FFel g UeE ¥ AT vk
Azl FN7} IFEol AT ARG 25E3F TAA
A5 AZGFNA 3950009 el Bty 8ok

2}, SGS AtA

A2l FARE Aletell thisl 2003 ICSIDOA 3R T4 SA47) 3
gioje] o] W ARHloltk 2912 FARI Societe Generale de
Surveillance S.A.(SGS)E W78 A, FA ZFo 747} AlBHF-
o] &AL Eolt 9% AFs= AdS AAPQ d= ZAHEI &S
e AFS AT, SGSARE 712w FRo| disjrs 2929 3
7287 FAEAAY] A7t FR o olF=, dE|H ARl dis)
Me 2929t B FAPEANY drl JAPe olnE
ICSIDol| SAIE AT} Deg A9 uke] EE EAFR4Y A
A= FA43 o= 29 2EEHumbrella clause)30wFolc}, o] =
e Aok TR FApet B & oL E5Eor g
HAE 8L A A7[dAM Y &l ded Ade EET
SGSt B3V WEoltk T¥d sy|2g FRete} SR s dedt
AlFiRhe: AEF oA FRSHE oF&o] fiRlel FEHA] eThar o
ALY ¥ w7 ag AReke] SR HRtHE FPFHTED

lauder) paras.230-233.

28) Ibid, paras., 246-247, 256-238.

29) CME Czech Republic G. V. v. Czech Republic, Partial Award, paras.554-555,
572, 607-600.

30) EAS A5k Qo] At BE BXA} 717 £ ISD £ A8 35
HeES @ 2ol

31) Scciete Generale de Surveillance S.A. v. Islamic Republic of Pakistan, Decision
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of. S.D. Myers A4} Pope & Talbod AtA
NAFTA FA5A4 d@do] A9 AEES Al106x29] 347
#EG A7) Aok TR U A HAES Y jF FEQIA of
U™ oAl F7tel BAEE Ajolue] FAIE 1 W0l ¥ttt
ulojolx AR X AT A5 FAF HARS Y IFHE 3

on Jurisdiction, ICSID Case No.ARB/01/13(2003), paras.164-165.

32) Scciete Generale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID
Case No. ARB/02/6(Jan. 29,2004), para.128.

33) mlo]ojx AlH S A eE 3t 2t mSoAs PCB(EZ2 g3h)#Hg) o) Aakat
A7t FRHGRY, vi= 71920 mlojolaE vt A4kE PCBE FlZo g
FYal L3t0lQ Foll ' XA TN RS JHRtE AYS S vt
olojze Futte] AZALE Al¢-3, viFmd Auct Fxo B39 S7HE 243
o} Auchs o] Aol s v=e) A ESHEPA)O] 7RI A== 57}
e YAoldlth EPAE 33302 AEI T, upu) 1997'd PCBY 795 3
7¥she 22§ WXt 234 12588 19 HY 1997 1199 Aot 352
PCBe] 45345 49 B{HA) = 8B B Interim Order)S LT 2 o)
= A3 EPAS] X7} g §F33A] A7 A7ke] stk Aok H=
A= o] PCBY ¢S X% Hol FaEE Aedch 23 odd W
EPAS] X7} BaEe A i tiaire ofd FHAE HET} o]HZ Hol
oy, up ekl ME AUckad A Aol o| ZX]E Fdjof 3= A
& THA] AZsfulel Stk Aotk B go] A %1 1997d 29 HAEE B9 A
Ut g2 oA PCBY &5 371, mloloj2e 7TH A= PCBFHES
= 258 4 Ik 2 ojele ulFelN FADAYA AlEE o] wloo]
2o 5k EPAS] PCB 4 3712AE eleta F43tm, Al4s) Agelee
HAo] #ES ol o]ZH 19973 7¥ 20¢ PCBY v|= W vt $433]
FEE Tk 23] 1998 109 mloloj2rt vttt ARE A E BAA F7MAS
<+ A718t) vFo] EPAYA &7HE WISl S8k Avitie] AAHEH S
2 Q3] PCBY] F¢Jo] T 2 7de] 7|7k 5<% 2 F3E At Aolth
uloloj29] L 3714 A, Ut FRE ulF7|HQ Holojzd Mg &
s YEAME oudoz FguH S e B5S P21 NAFTAS] ApEEA
23S St B4, 29402 nlolojaes AR Y% PCBE Yt I
oA &g Fhtol] QA Floy FExA A olF-E QFARIE EX] et ‘o]
o) 7 Halg x2S kit AlA, vlolojxrt Al S 98) Fvithell i)
A site A7 olFd olf® WX B3HA Foy AUt Re g8l &g
she 222 A% Alolt) 20000 119 132 UNCITRAL FA94 2& rlojojx
o] £& SolFE AL W) 20023 10€ Y AF A2 6061 229 1)
S Ak A5 Eagoh 219, JAA, 133-139%.
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o2 Aot FAWFL A9 IR FHEHE VIELE “BA}
A7t ZAEY A ZelA 88 & YT FFY T8k AFH U9
B I%E o Al 110529 fivte] L ok & “ZX|7F A10GEE
AE A2 FAE HoWErte] dRe TFFoE FAHo] 233
of I} 1 3 FAH HiH T HEEE VIE] T oS nkeiR
dx Hgdckn Fok3

W X dER E AN FAAREE ‘TS dE FAF F
2B T X3EE Ade] ollx, IAIF HiHTolE WY 1
A Buta HEgstA #ARCED

2. danFHEe| Eed

oM AHE A3 ICSIDS UNCITRAL 5 FA718e S04
o FAIQN A9, FABZ] AR g F7te] FFAE RS T3
Aol gt e HA 5 U ARktel tial AEE W]l st
2] e4Th30 AL EARA ] ZREE T3 glo] AR T HEe 4&F
g 4 ettt AFWEE GBS FAIE E7] W2t FA
Azle] /N =9} WA A (amicus curiae brief)d] 3-8, A<
o} AR T FAHY A oy} WFZR1 AR w5
HE T34 L AFFAAL] A4 o]9A 7)ol =2E F vk 22
2 EAIF] Utk o]d EAHL BB B vIBAHol1, TH
A A4S 181d o R AT AR A4 S 4o AeR o

AT}

34) S D. Mayer Inc. v. Canada, Partial Award on Merits, Nov. 13, 2000, paras. 263-264.

35) Pope & Tulbot, Inc, v. Canada, Final Merits Award, April, 10, 2001, paras.
18-29.

36) olF &, “AF-IEAe FAEN AU B3GR v JIF, "MEFTA
H A, A13d A1LZ(2006), 202%.
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FU] APHAIZ S} WTO7} vlst B ddxel= g2 FTAY ISD
FAERE FLEAE vlEER] 1 Ak HS93e daEAte] B
A& 914811 TPA(Trade Promotion Authority Act) AHAlel] 2E Y o)
Fol Ad=EE EE FTAY FAEANAEA7T d#E (coherent) 4
HAE 2oF e HE HAIATE®

ICSIDE SARAL 787t 2 7 e 355 A8k ot 22y
ol FAINY F3ll, SARFFI BEeA A Hoju= AE 8t
€ 739, TEZQ Axe AT AR oF Tl e T3] AFH
73l A& Ee=d o] A= obd Aolth39) UNCITRALS 7]
EHoF FAHEAE AFE B Aoy FEVIFE ZAL IR Ytk of
o w2} UNCITRAL®] A7 e}t 3] S0 Fa7} He
ASE A FAV) glon, old AY #AT =Idx EASR E=

2FE9EE A A3 = gl FTANME 384 ol
TolEA A A BEA I g wiFo] wolesdAls 3, P
T BhlFge] 988 AR AEd vl 3 AT FEol is) &
g Y=F JYoh T2} ulSRES st A8 AR
AL A7 B Fus FAE F Y o= AT uE A
o]t} 42)

37) ZA=E, 203%.

38) Trade Negotiating Objectives, 19 U.S.C. 3802% (b)(3)(G)(ii)(2002)/19 U.S.C.
A3801% #1338k

39) Conwention on the Settlement of Investment Disputes between States and
Nationals of Other States, International Centre for Settlement of Investment
Disputes, Articles 52, 1966.

40) olF 3%, FA=E, 24%.

41) u] - A FTA A10.19% A6dt.

42) JHFTA A11.2022] 6-8F2 ZA e TAE A& £28F & J==E 3, o]
3 FAE AHT EARNA HBAL vl 8-S £33 241188 BHSIEE Jrk
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Fa1FE T80 U AXE AEET ok v - FHFTA
o} v - AZ7IEZFTA wAARNAN 2 718 SARAT-S SAHS
< A4 S8 A FAV1TFE AREVIE T Blo) Fag FoAE ol
Aok Fr)-=r Y7t AF-HE8AH(US-Central American-Dominician
Republic Free Trade Agreement: CAFTA-DR)S9|E AAAEE ¥l
ot =3 A# FTAGAE F4A4(Amnex) 10-HOlA 84 28 &
39 ool A10.2529] FAAZE S A FAE FA7TFEA
o] AXARE AESIEE Y} v TPAIAE FAIRE 18 S 28 &
Atk FUFTACE ‘FAR 44 WAUEY 7Fsd #39s F1
Aok, @A e 7FeEtA AT aue) FAd] The S oS F
< ol FAY At B 4 S Aolth FAAEE SHFTATL A
PHH FFE B3 FH FAA HE 7S fAISe AHolA 3
T FAFRND HES|oF T Algtolgta AdETh A4 EeE wuE
M2 2 F(clear legal error)ell ZLxof 3ta1, AMATAS] /el tisix =
olftE A7IHe Sl &R ARTolgd oleid A8 =2 &
e Aolge AE JFde Arolnt dFsjoF & Aot

43) Letter from George Yea on the Possibility of a Bilateral Appellate Mechanism,
Minister for Trade and Industry of Singapore, to Robert Zoellick, U.S. Trade
Representative, May 6, 2003. http://www. ustr.gov/new/fta/Singapore/final/
15app.pdf.

44) 19 US.C AB802Z(b)(3G)(iv)(4)(2002).

45) BUFTA 54 11-th. IWFTA A2WAUEL SnFTAY 2E53 5 343 o]
el AAdAUEFS X AR AR5 HEE ANE o733 ok A
2 A1FE 79} 1 AR FIlA 3, AAvAYSS AX7T R 38= X
23, o F LY FLHAUSE TS AUR|Y AR W= o} FH 73
o] gith

46) A, “BEXA F717 AR FA A9 damAUES] AU HE A7, 203%.
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M. ISD<} A3 2A

ISDA|=7} Z7vel FAASE 7HAH 7] 3he BASE £ FTA 3
2SS dige] X g3t} SHEAES 3= B ol wFM=
Z7be} AR F8E s 87t vk A= Qo dg
FY= AT 2 Bl E B3 93T F S AR UEES
A A QRE AwEct

1. HE=EEIE AlH(Metalclad v. Mexico Case)4?)

7t FHEM= 26li2tn B dF

HEZH = AL FTA BH)EAE0] NAFTA Al11739] 1ISD7} 9A]
I ARRRY] FAS T a3 AHEE == R3] A elth 48)
gy ol ARETAIN tig QoA HIFR Aolth of ARl
NAFTAZ9] ISD7} A= -] FaE F3tA Jafgh A7) oy
= e AMIAE 2 A9EW 9 =ejdthd)

1990 HAlZ AgHE= COTERIN(Confinamiento Tenico de
Residuos Industriles, S.A. de C.V)APIA AkF0] EEA|(San Luis Potost)
F35 A FEIMA = (Guadalcazar) Aol $1X]§F La Padrera Aol A
o] H71Ew YA AL} 292 7k 199349 1€ HA = =3
A 7}71321 INE(National Ecological Institute): :?’_Eﬂ"/]/KM]ﬂ] La
Pedrera Aol H71EWBEA] A4FAL 87F R0, 22 @ 449 7]

= dzisojo] &g WEgFHEA e H7IEMHA] AEFTAE 98 =

47) Metalclad v. Mexico, ICSID Case No. ARB(AF)/97/1.

48) AAA, 107-108%.

49) FR Y, “PHFTA FAA} - 7R AAE 2389 ola)”, 2007d = A HE
ool 8](2007.10.13), 69%.
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BB FRDHIEE S SEFTAS S4REE] B8 Wae 17

Bl s71a 3 ZEPAL Y FAAFS AERT 22 3 5
4 7ol XEA] FHRE FHYALA H71EWHA AHFA 7S
AT FAHF EXo]L37IE FHRL, 6L AHFo] TEA F8F
FAAE dgEge ALY migR] AHTAAEE XX FE HH INE
2 SEDUE(Mexican Secretariat of Urban Development and Ecology)
€ WMEA LFS7HE AL gA] #E ZE 37t ojv] Uk
SPHA, AR GA A A A Z R A Y522 TP Fol AUtk J
.

1993d 8¢9 INEx FE|HAMIA H7 S YA &9 43 g7t
£ U8 22 3 10¥ WE A=A 342 BRI ZHPARL ¥
ZIEMEA 2 7HAS WYgAeh 1999 5¢ WEEHEAE INEZ R
B AAFA7F QS ol Mgz AHFTAE AR 22 3] 10
HGTREEA = DHTASZE BAIE o2 2e A43AL 39 A
FE U e} A= 9 o] i WEEdsAe aER 37
o 2HE vigR] AHFAL € &9 H83 BE A AWHET}
a1 glom, ot X gALs]ete] 954 FAHGAE ¢8l HETRIEAL
FAE 7MIAE dlof 8o, 1 HETRIEAIE A TAL ST
S ojE 3t FA ZAX 27 7] BA3] LS HE RelEe '
et

1994 10€ WgZei = e AEFARE AVRekaL, HE7ALEA A
AFAF 37 AA P o3l 19959 1€ WEEdsAle INEZR
B H71E ALV 2 @A &G0 Bag AEFAN] FUHE7E O
gt} & 3] 5¥ PROFERA(Mexican Federal Attorney’s Office for
the Protection of the Environment) AE3A} @3S A &sla, vjH
2 A4 Fart A71EMEAR AgFeg Fgsivd= 4ES Uitk

g 199549 59 HESH=APE A 48 F £33 ANFsEsSt

>l\'
=

B

E X
o o mx
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18 HEERE (GE198)

AL AdE EY9TE B8k 34 Wik o] A Evia
Al AEE 29T B8 =8k 2HdE Bsla, 2 1€ Wg
Z#j=Akel HAF(INE, PROPERA)E "WH@A] S9FAL AdFHout
1299 AEFREAlE vEgFeAte] AH4FAL 7S AR

19953 129 H2FM2A)E ConvenioS Fi SEMARNAPY 33 o)
2J413¢& F o SEMARNAPE ©|E 7143tk 282} 19963 1Y I
FMR}EAE SEMARNAPS] 71Zte)] thall Az Yol amparo &4
AP}, 19959 59 7143 1996\ 2€ INE= £3]8 WgZg=
APl A Azt H71EAEFY] FHE 7T o] F HEFH =AML AT
o] ZEA] FRRE EANES A% S A=g o At o] 2
7, 19973 19 WEFe=Ae 25 9A 2 FHEE JE NAFTA A
11730] e} SAANTS A3k hE 199739 109 o] TEA] 3
AR BAIAG S FH 07 HEE A AQREXG R = &
FEZPEH, olF Q3 WEZHeAe A S WA += 1, 3
FAA el A st JHTFE & ¢ AT ool vigZH A= 4
AlZE Aol XEA| B A7 AWAHEE 53l WEA 290l &
7Vs3HA 9, o]8§ 73S NAFTA A11052 2 A1110Z% utola}
I FEAc

o] AR A FAAMBEE AbFo] LEAY AETALE AP HF-9] 3
Aol tisl AAZE FAEA AY-& Aok Pokso ole F7HAH S
TS AEolga AAETS) FAARRE £ FAFATNA A
olejo] Flokal sirjgtE ‘AN AHE- EE FE|F o R VdiEE FAH
o]2)(use or reasonably—-to—be—expected economic benefit of property)’
£ Walshe AT 8o gETka spHA HgZ =LA H 71 Ew

50) Metalclad v. Mexico, op. cit., para.76.
31) FRAY, FAA=E, 11%.
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AN ALFAL B 9 7K 9 RYE 5 A 98
E3]3 APAR A o] PAE 8215 22 A= NAFTA A117el 7473
589 5YF X2 FH3 Aolx, AAZI} 16689500022 9] BAY
< Sjof It AL

ik

L, FHENZ Be 7t

H2Eds AHdellN T83 Aol HY A F e H% s7E
W Aglo] FYFFA A7t AR GA | =7t = EA AT
olo thal] HA|E & HEVIEL YAES] HEE E o) 1 dge AW
ZARGA )] glor g HAlZ FYAHFE= Fdo] o= oAES BUisgith
Jeu FAASRE 18 gis B, H2% s R Ee
FTERTC Ue AR BE Fo| U FHMAE UFth vsl o]
AME AESH B W] AMPEgol A £ ddRRo] o]y g
Frasiae HashA g Ueke] HA A& 97 FAREFEIT I
e A9 B § ks o] SRR = WgEHE AbddA &
A7F E dAZAR AR X 3] ‘1 =9} F71E BHHYA
U 131 ot ity 1 T WeFHs ARl dis) SAAERET
A HG71EL LEA] A5 o] @ WA I R X7t B2}
oA 713 49 FEJS Eolgta AFATL FshaL ok wEE
A= Aol g FAA A7} He AP OE 89 EEFQ v,
73S 2 FF0199] A, S 99 | 55 EAFHSE AF
3la gtk 53] ISD7F 2aH9 AP gA A Yele 28 237

52) Metalclad v. Mexico, op. cit., paras.76, 103-131.

53) 71491, FAA, 107-108%.

534) &719, AAA, 199%: Mann, Howard and Von Moltke, Konrad “Protecting
Investor Rights and The Public Good: Assessing NAFTA’s Chapter 117,
background paper to ICSID Tri-National Policy Workshops, Mexico City,
2002, p.17.
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zA50] 9] T FUHRe] BoR So}g Aol Tk Mol
o). 23 WY AAe) Aol AW ofn] F Shhs olARE F974
Bt gFFRAR olojo] PelslA RS kg AN DA BE
W3t B ARk S ARG FHE AA Hekn FPskn ok

2. 2HAlZA(Loewen Inc & Loewen v. USA Case)

7l 2AAtHO] FAF M Fatstots LY

FHFTAS] ISD7} @519] APEF8S i Aolgke 42 NAFTA
olxe] 2] AR AR £ 4 3t Ty o] T2 24
AR tiEE a2 RE HIRE ZoE YZETEH) o] AL v Al
T 1A v dge] Aun d=4 B Mul2AETIAR] Z0A4L
()7} vAAFF SHTAES AvEthe olF2 PAAIF Ay
e A AHIEGAR] O'Keefe(A)llA 5 28] Eafjulld-s Q1783 AL
ZBDA AT} 2IAks ofd BESIAL mAA9F ool g3}
7] $13) wi gl o] 125%0) sigahs 62425009 gele FAdEES 7
g8 £ A& F7A 2 TAAIF E e 294 daEE
7 7S 7143908

olZ & 2 ke F7PF FH3AL A} sl AdEA AL 2
WAL T 27T 2R FHAPE, AFAEA 24T HES ST
XA 1A ALY B9, T AEF w4 gt 9
AR(T500%F 22)), PIA 9T e Fagss AUPT 719 52
AEUe-EA B FAR BEE 783K e NAFTAC 9o,

55) 271491, FAA, 136%.

56) FAYE, FA=E, 1%

57) O'Keefe v. Loewen Inc Case.

58) Loewen v. USA, ICSID Case No. ARB(AF)/98/3(Final Award), paras. 4-8.
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R A7} olo) AYAcKITkL F45h o] Ale]A NAFTA
FANBEE “9J200] sl BAE A TAFRL AT £
Ro] FAPRBSN AFSA ok & Q=) THA] AaAle) 3
S 715 S Aol ojTh Wtk ol@ Byo] HF Ty
A9 APEFAE FaNF Ao o, o8E 23T AW & F 9
T}59)

Ll Z7tFA Al 920 Aot BE= o

T 24 Sl APEFE Ja7t obd B E YEhdeolx &
T8k, w=e] dF HEA W= vSHE Aol NAFTA FAA
BRolx Aol Arks AH 2 AAZRE 2 FAE Witk HAE A
HE YA 99 FHARLS] FEE ISD] AlLthde] 8 F 3
7] W&ol ATt60

H=Ql B2 =¢lo] APHAS AAkske AR A Y wral=
-%(denial of justice) & W= o]fE F=S A4T 4 Uk &
€ e #EE AAE Addshks 2 otk 22y T SASA
713o) = APHE-S B4 ARERRo] =}l FARRbY] A AErt
HAEA goitta @Ashy, = 1 fARAR gL E4S B
of gtk o] Widl "5l FARRE AMY tiHEY] HESE oA e
AR ZE aRE EE F YTk

o] AlAE AZIE 2004'd 78 199 W= FHHARELS FHIF
3]9)(Conference of Chief Justice)2ol|A 2]=-¢1 Fx}x}7} vwl= YloilA

59) FAg, AA=E, 711Z

60) 715, “FAA-F7F 244 dhlle dI0%57, TZALH(2007. 4. 13), pé.

61) AAAE, 7%.

62) 2002005 wl=ZH AT 9)3lE NAFTA Ex123e] 4L A7s7= ik
2002\ =) 37} AR A& HIe Bodhs ‘TPA 20024 (Bipartisan
Trade Promotion Authority Act of 2002)& AR o n|= 4= digd3 397t
ol3lof tish F4H o= NAFTA FxZge] EAMNES 2735, F Ay
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HSANIRT AAF 2 dAE deE o o] FeAx ¢t dvke 2
#(Resolution 26)& AHATES) HPBAEL V=] APRHAIET & wg
3, dvhFolx, FA3 FHSHmature, modern, fair and transparent)
ool HYHoh PBELS g7 tia) F APIFAS At
i, o] AHs= TS e S LTINS

ofell 20059 2€ w|=9] ¥ WTO/FTAAIWEAIQ] Public Citizene
RS AlE 2 EWA NAFTAS] ISD7} w9 APEEAS s
Rolgta FAFTEE5) Public Citizend ‘A= Ugtsel aub3o
(Federalism of Free Nations) &= w=&olA] vy A3z w}
G A el A, FAANTE PA o, FAARLE =
e #ES EF8h Zlo] vt A vy digEl .34
(Sandra Day O’Connor)9] ZAslt6) = 223 Ao g Helth T1dE 1997

slolA), F FZH 3)9A|, AFE9] 3= NAFTA FA=282] EAF ] i3]
ML a7} vl=esl= 20023 1€ 223 AEAE PSS o= F
¥ 2002(Trade Act of 20028 AE3EA chgd} 2 ZAAES As=E &
T vl=e] HE Y2 BY] FSIIEE F83 1o Uit 1] VES
A2 & A EASPES Y3 BE 77} A&3] thF 3hE AS B3
A, 7195 =&, ARDH(NGO)ZRE YAAE AgS we AAE AE A 5
olt}. &3] A3t BA} EH A9 A7E AAL 4 = AA ) FARe] 5874
¢ A& BAT FH Q9] A3 RS % AR}, AEAT] A o] uiF
o] F7|8] 7 A3} Fx, Bz A glo] RS 2] Sl F4aF
ZF e 29 AR 7S AT R 5 FRAA-AEE BN RS st
7] $3 =8 AL 7Yk o)A, “BXA-=7) AAxE A4 BE e A
E”, IMFTAEMES 7133871 EESFQ007. 4. 3), 273

63) Conference of Chief Justice, Resolution(7/29/04): Regarding Provisions in
International Trade Agreements Affecting the Sovereignty of State Judicial
System and the Enforcement of State Court.

64) £71%, “DHAS ] FAR-Z7 A A o, T=AI¢H(2007.7.26),
p.2.

65) Public Citizen, NAFTA Chapter 11 Investor-State Cases: Lessons for the
Central American Free Trade Agreement (Feb, 2005), pp.26-27; Public Citizen,
NAFTA’s Threat to Sovereignty and Democracy: The Record of NAFTA
Chapter 11 Investor-State Cases 1994-2005, (Feb, 2005) &%,
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A Fauste] ‘FAH A dol| 7)31gk o) =FolA vl HA T IAEA
A7) Aol9] thatel As @S FasiATt A4S Awete vlEAt
HAe B4 8-S IARAAE T deste 3L s A
(plainly unconstitutional) ©|gh= Z3lE o8tk o]= 19941 NAFTA
AA olF EAF oz TR IAEA AE)7)Te] EAHE XFHT Ao
i ANGAEL FEHCEED 12y FA] O'Connor tEE-E A7) =
oA FA AL} TUEde] FAE FHLS FHLAY] BA 9} v
ke AL FAAE & & e AL B 988 FABEFEY
TAATLE FHHLEY] Fde &45A] ZEerhed

3 24

ZAYF O Z AMAAE AHEE ZAYY FARSES goly F
AR E dohe A Folrrle ek 1Y FA] € FAF SH
A FAAE XS 5 itk 223802 ISDAE AA17F 74 ZsiA
L4 oAt HARAAAZ ISD FAtAde] 2 & vk AL ¢
HE F Yt} n)FE o]F 8] ISDUY BY AAE ZokillA S48
= A% Bolx gith watA ISD FAA A F71589 289 &
A& 7] S8 F7He] HE B TS Ak HRkE wHbske 3o
IR = TR

66) Sandra Day O'Comnor, “Federalism of Free Nations” NY.U.JInt'l, L &Pol.
vol.35(1995-1996), pp.41-43.

67) 471%, "t E#E] FAA-=7IAEA Y 24 olF”, pl.

68) SAATREE FAFANA FFTAEA A A8 7153 FAH w=) A4S
BT ARG Tl siAlEE Zoldh FWFTA Al1.22x A1g.
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V. IMFTA 83 934 HE

FAFTA hEAtsl Q% A 0 PPPsAe} ATADEL 17
go] Seluztel WAl ghe AEE JRGo] YAL et He)
)4 =9lo] Brbssithn F4sE s, ) FAAizke] A2w
a8 4o el BARE AZISIIE He) S tiE mabel
R Arel 3BAM F0& 28] Ak Aoleke HIRE AN
ok PS8 DS SPES AV S8 20 U3 BAS
g 2A7F Y Wolwt 2T S FASTL Yk v=e) Sy
5 A FARABIT) 2DE A B5oi7l FRFTARS] 2HHSE
A7} A Wl e O SR FARA W ofE g ¥
=8 Bodo] UL Aoldh WA 2SS F4o] U T EH
OlFLFER), FlEo] ofd BAlEe 2AY we FABEHORA A%

= M F Jde A = EYAET

1. 280 0j=e] Ay 32 -

WAFEE T EE T ALY AL £50E ASHA
oA B A S A )E £AE Al 4AHoE
A543 FA BRSPS Roltk ool wah T FAH 8
(regulatory taking)& Ao Tt 74 e Aol 582 Welol o
B 23 83 RS AN AW o2 Wskske R ot
PAE AR ZAGA B ABE A5 A1 Aol e, &4
Ake AeE AdEos SUsht aeht BEsse “PrEsel
WAL BTN TR AAR 7H7F Astse RUolth W 7A

69) 7935, AA=E, 8%
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flo

;_q =
2

o

‘TR A ZAA ] R A e AT BFAH THA
AT 282X AdF o7t EAFTHL®
Haztols T8 HA1H 8 B3 A RBES T

4 Aok AA 83 BEE RE AEEME FYAS 57t
Aoz fA AFE ARt tiFo) el A2 e AHEE AL
& F J=F FFAHA(public easement)S AFFEE 7= A
TAIA 8o Bt = WFe] glok Ad@AH wE At
B AY Aoz Ho Al LAk EAY oHE I AFER
158 = g J7t ol 1A 80l sgtha 3 A7 3L
o T B9 R AHEEE 9AZ dBERTT A4 E T
MetalcladA7}F #1718 A2AMY 871 22 BRI 3 CoterinAkE
AF Aedl, A F ALZRIL si7PEEe AR, FAVEZE dWEe
2 digd AR & v BejxYol FEF = A EYolE o)
A BjEE ZE 7HE-)A MTBES AAZ A& #7483k MTBE 4
A3 AHEEA BES AT ZA MTBES] FH48 Ale-e-S A8t
= MethanexA7} w5 Wl F2te} AT A2 AgS wiva 5
g AR FE 3t

A 83 BEF AlEL EXALA B3 A HAS AP
v A5S AR Adske 5 A A dig 38387 Al v

fr

d
—_
-

O

Ar)

hid
o) 2~
L

fo oo N

ac)

>

¢

70) AT, AA=E, RF.

71) Nollan v Cdlifonia Coastal Commission, 433 U.S. 825(1987).

72) Lucas v South Carolina Coastal Council, 304, S.ct. 376, 404, SE. ed. 89%5;
n0.91(1992).

73) Metaiclad Corp. v. United Mexican States, ICSID Case no.1, Arb(AF)/97/1. |]
=9 detgolF AR g APt YA ZE FUE FAE A58 20009
89 309A= W& o] Al FATFL NAFTA A1l <A 2133 A
AtAeA FTFE-E WolEd A o ATt o)A, “ICSIDS] #Ede A
A5, eoista, HAE=E, 200412, 71

74) Canada Methanex v. U.S.
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A4 DA AN SPEES AR B4 S8Eas) 43
2 FANE T P} A FYYNEL VS A, 1 19 B
24 SR AR B B P48 A ¢ 5 Qo

T} Metalclad AHdo] Selutel Mol A2ATHY, o] BAE #A=
309} A71BANG BHARR i) PR Horel ylE
F48) ARALATLES AVISHE WIS Aslor @ RolA 589
ZAE oz @ Relth® Tk B4V} B AL Seluel £dny
AR B O BYS DHO2 5] BE) AAD] mE 1y
o 27 gl EASA B Wl HFAY FAH FEoleol o)
94 2L WIlE oAcke Aolth BE oA Helt SU)N Bl
JEOZ YHE FEAAIAIE S B TAS LS 5 Y& A
2 HEsfel & Rolekm)

2. fE[UEt Yt 2,82 T8l Jisdnt ey

T SREL RFE =W7Fs AT A o Rl tisf o Aol
2 Holx gtk T =L TV QAT Brbssithe
Bl WrolA Sl SAE At 8] BRe EFEL IRl
TAE B SulES 22 588 QUL Qe 9F L HE =
W3 58S Adoa 23 Qioh

7t oY sfMA Y8 T2 E7lssichs 27

A% T BET-E0l et A8 WAANE A
RE oz ol iz =itk Ae EISNTE S FYsh

) ANE, AAEE, BE.
76) AAEE.

T AT, “ITQ A PSR T FAAY, 85,

78) HEAQ WAZE AUEE T 4 Atk ANE, DAER, 0% =
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ek o] S TR, Sk HAAY S4B FHaRe O
F3gad) ol 549 AN sl FEANVE & 7, 0383
£ wea MEel 248 2, @F8Fe7} S8 (YL 24T 2 5
o). We 2 EE FFUAL FFUR) T S50 QWAL B
Aoz s, 530 A ANHoE FARMESAY, SHe
Al sl A EE ADS Jh) Ao] Behe] TS el
AR 77k 328 A5 HE] A v] et £42 BYHE A
o $eliet @xoldolc.

PGS 33800 nek S99 AW, TS AR He
$UHE AR 5@ o] ohlet FRvt 5 wE gAY =X
PRy T v EA2A 95 $AR AR AALE
e olck. mebd Seuter @Y AV 589 Welz 1] ofick
Seitet AR LA I A A e FEHHES DA
2 @ ZolA, BR=A9) fale] A A £42 JFST AA @
o BEHOZ S-S S A Y =0] Brbssc
E Qo

Po ol

Bele) N(F7IEARY, AAGA, FFRY Solekes Aol $47 2
sfolch. 1M WES-5-E AL YHIFTA FARIE 25400 %

79) F8HAM= 7P 22 HEY] A8 2 FAE A5 T 3TAES 3
A3 AQle] 7R Aite HASSe A4S L@k A 58 AR AfEE
7 ASFeEAM LA A Edo) BstE g Ttk PR, “ISD A
o A% QA7 2%

80) AVE, AA=E, UZ.

81) T A2Bx A3F. “FFELe oAF A 78, A =2 A L 29 iF
B2 HERA o, AT RS AFslor gy, gAH o3 siQle] zkn
AE ALAL Fsfshe A9 20l BEA] whetol sk AP Bl B T
gstar ok
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213 FFEg AA(legitimate public welfare policy)& HE48E T
J8tAl et 8% ok ojHE FFEE AFo] IFHFEE T
AR Getd, FFI(FYE 1 P8 oZ 3 Je 87 o]
£ WiAIske P82 AE B9 Jidolgte siXo] Jhseit THd
T8 =g A TEEY S Al AR 22X e dEY
ZAZ2 AHAEFER]Y F)o] &4do) dA} e F v ARG
T8 MdFde A3 tE HFd S3vhe 484 g3ttt way &
3 AR AR S ZHZ AfA Aol e uig] ok &4
o 3 AE'Y A=Y A et 'FEE L wE AEE 3
g PAFE Q5 TP vlE 98 AP 780l AR R
89 HEE AL vt ok

Jyex Bsla $FTAZF 2EEH 1HE48-2 23] FuUHe
2 =9E 7FsAo] ok T =Us el dAEE ¢
guighs 8ol tig ARk AdS HAAN AT FHl /e
2ggo] wAIE Aojo}, wetr 3= ‘gl Ui S FESE
o] Ao & ojof] tigh BAFe] WS ] T 78S AFsAH, A
2 ARzAY ZA HE vith F3 A= Qs 2T F Ae ArH
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Abstract

A Study on International Investment Dispute
Settlement Mechanism and Receptive Attitude on
KOREA-US. FTA

Tae Hyun Kim

The investor-state dispute settlement mechanism(ISD) has
resurged in the 1990s, and has been given a new meaning. This
mechanism is specifically applies to the KOREA-US FTA, and as a
result, has grown in significance for Korea. But the ISD has recently
come under systematic criticism by nations, even with people
concerned with municipal law, due to a lack of recognition. The ISD
is one international arbitration system for protecting foreign
investors and the accumulated precedents and cases on international
trade relations exist. Nevertheless in domestic cases, no one besides
some researchers are interested in ISDs. Because of the lack of
mutual implementation in subjects concerned with relations between
legal regimes, ISD legal studies do not grasp the connection between
the ISD and legal research.

This confusion is exhibited in the changing forms of the ISD
between the Korean government and the US government in the
KOR-US FTA through &8 separate negotiations. Specifically
concerning the ISD regime, matters of sovereign prerogatives,

indirect expropriation and constitutionality were mainly analyzed.
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Originally the ISD regime was established to protect investors’
assets against sovereign prerogatives. However, the authority of
investors has increased to the point that sovereign prerogatives can
be encroached. The scope of investment has expanded from the
movement of capital and resources to rights of claim, contractual
rights, property rights, non—equity investment and permission.
Specifically, because investors may be able to claim a ‘“denial of
justice” and seek damages from an international tribunal convened
under the FTA.

When ISDs occur, it is hard to find a case where an arbitral
decision in NAFTA has deviated from customary international law.
The single-trial system of arbitration often encroaches policies and
interests of the states. For this reason, ISDs policies which are
judged by state have been criticized because important state policies
are treated carelessly. Indirect expropriation which the KOR-US
FTA has allowed is hard to accept for the current Korean legal
regimes. Under the interpretation Constitutional law, Korean
domestic law is compensated only for direct expropriation, not
indirect expropriation. Therefore, there is a need to arrange
compensation for legal regimes such as, state indemnity,
administrative compensation, compensation of infringement on
quasi—expropriation to pass through the preparation process
thoroughly. Because if indirect expropriation are introduced, many
compensation expenditures would increase.

As a result of an examination of ISDs, operation strategies and

effective execution methods of ISD mechanisms are as follows. Korea
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is expanding its roles as a host state as well as an investment state.
So in principle, 1) ISDs are excluded for agreements, for example the
Australia-US FTA, 2) when a treaty is included in a ISD, the
investor can apply for the arbitration through the concent of the host
state or use the domestic laws of the host state, 3) if 1), 2) are
unreasonable, it is necessary to reduce the scope of the ISD to a
minimum.

Because arbitral decision might be wrong, or differ from each
tribunal, the public policy of a state can be forfeited. Therefore, in
order to prevent misjudgment, there exists a need to arrange an
appellate review. By creating a coherent, well-reasoned body of
jurisprudence, investment tribunals bolster their legitimacy, fulfill the
goals of both investors and sovereign states, and enhance the
possibility of norm development resulting from the dialogue between
international and national courts.

In the long term, it is necessary to examine the establishment of
international investment dispute court. Indirect expropriation must be
introduced, examined and applied to the national budget so as to fit

in accordance with in Korea legal regimes.

Key Words : FTA(Free Trade Agreement), Investor-state Dispute
Settlement mechanism(ISD), Sovereign Prerogatives,

Indirect Expropriation, Appellate Review.



